Northern Illinois University Law Review
Volume 23

Issue 2

Article 6

5-1-2003

The Tangled Web--Complexities, Fallacies and Misconceptions
Regarding the Decision to Release Treated Sexual Offenders From
Civil Commitment to Society
LeRoy L. Kondo

Follow this and additional works at: https://huskiecommons.lib.niu.edu/niulr
Part of the Law Commons

Suggested Citation
LeRoy L. Kondo, The Tangled Web--Complexities, Fallacies and Misconceptions Regarding the Decision to
Release Treated Sexual Offenders From Civil Commitment to Society, 23 N. Ill. U. L. Rev. 195 (2003).

This Article is brought to you for free and open access by the College of Law at Huskie Commons. It has been
accepted for inclusion in Northern Illinois University Law Review by an authorized editor of Huskie Commons. For
more information, please contact jschumacher@niu.edu.

The Tangled Web-Complexities, Fallacies
and Misconceptions Regarding the Decision
to Release Treated Sexual Offenders From
Civil Commitment to Society
LEROY L. KONDO*

''W

INTRODUCTION

hen should a treated rapist, child molester, or other sexual

Soffender, convicted under a sexually violent predatorstatute,
be released to society?" This question is fraught with
multiple levels of complexity in a tangled web of misconceptions, fallacies,
myths, and pitfalls reflected in the scientific and legal literature. Several
excellent scientific reviews' have documented tremendous progress in
sexual recidivism research over the past few decades. However, decisionmakers (e.g., psychiatrists, psychologists, social workers, judges, juries,
district attorneys, public defenders, parole officers, and administrators of
both correctional facilities and hospitals) remain confronted with a plethora

*
LeRoy L. Kondo - Yuen Scholar, Loyola Law School; National Research
Service Award postdoctoral fellow, Stanford University; Ph.D. joint program, University of
California, San Francisco & Berkeley campuses. The author served as judicial extern with
Judge Harold E. Shabo, Supervising Judge, the Mental Health Departments, Los Angeles
County Superior Court [hereinafter Los Angeles MHCT]. The Los Angeles MHCT has
heard over one quarter of the total sexually violent predator [hereinafter SVP] cases filed in
California. Recent court-compiled statistics reported that in the three and one-half year
period subsequent to the enactment of California's SVP law, 129 SVP cases were filed, with
over 3,300 scheduled hearings. Thirty-one probable cause hearings were held, with eight
jury trials held. Of the forty cases dismissed prior to trial, thirty-six cases were dismissed
prior to the probable cause hearing based on various motions, and four cases were dismissed
at the conclusion of the probable cause hearing. Of the eight jury trials held, there were two
verdicts for commitment and six verdicts against commitment.
1. See Lita Furby et al., Sex Offender Recidivism: A Review, 105 PSYCHOL. BULL.
3 (1989); M. Alexander, Sex Offender Treatment: Does It Work, NOTA-ATSA FIRST JOINT
INTER'L CONF. (Sept. 1995); Gordon C. Nagayama Hall, Sexual Offender Recidivism
Revisited: A Meta-Analysis of Recent Treatment Studies, 63 J. CONSULTING & CLINICAL
PSYCHOL. 802 (1995); VERNON L. QUINSEY ET AL., VIOLENT OFFENDERS: APPRAISING AND
MANAGING RISK, (Bruce D. Sales et al. eds.,) (1998); R. Karl Hanson & Monique T.
Bussiere, Predicting Relapse: A Meta-Analysis of Sexual Offender Recidivism Studies, 66 J.
CONSULTING & CLINICAL PSYCHOL. 348 (1998).
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of conceptual landmines and a morass of difficult, perplexing notions in
risk assessment that may defy reduction to comprehensibility. In part, the
technical complexity of risk assessment itself in statistical predictions of
sexual re-offense probabilities is prohibitive of simplistic analysis. 2 In part,
the apparent lack of dissemination of critical information regarding the
limitations of current risk assessment research has created ethical dilemmas
and perhaps engendered an unwarranted, false sense of security
and
3
certainty among some legal, medical, and forensic professionals.
Towards untangling the tangled web of complexities and
misconceptions in this field, this article will clarify some of the conceptual
frameworks that may underlie common thought regarding decisions to
release sexual offenders. Part I will provide a panoramic, historic overview
of major reviews and studies relating to the problem of predictability of
sexual recidivism that frequently become the starting point for evaluators
involved in the decision-making process. Part H will present capsule
summaries of some fallacies, misconceptions, and myths found to be
prevalent in this complex field. Corrective concepts based on the current
knowledge in this field will be briefly described. Part III will explore a
number of basic concepts and terminologies in depth to clarify the
underlying foundations of current understanding in sexual recidivism
research. Part III will also present some tools to enable decision-makers to
objectively assess the probability of re-offense of a given sexual offender.
These tools are based upon knowledge of the strengths and limitations of
expert testimony and the results reported in sexual recidivism research.
Part IV briefly describes constitutional justifications that courts have
utilized for the involuntary civil commitment of sexual offenders and their
treatment. Finally, Part V provides a brief summary to guide decisionmakers who wish to utilize a therapeutic jurisprudential approach in the
evaluation of whether treated individuals who have been previously
convicted of sexual offenses should be released to society.

2.
See R. Borum, Improving the Clinical Practice of Violence Risk Assessment Technology, Guidelines, and Training,51 AM. PSYCHOL. 945, 948 (1996); John K. Hsiao et
al., Diagnosing Diagnoses - Receiver Operating CharacteristicsMethods and Psychiatry,
46 ARCHIVES GEN. PSYCHIATRY 664 (1989).
3. Thomas Grisso & Paul S. Appelbaum, Structuring the Debate About Ethical
Predictions of Future Violence, 17 L. & HUM. BEHAV. 482, 485 (1993); Thomas R.
Litwack, On the Ethics of Dangerousness Assessments, 17 L. & HUM. BEHAV. 479, 480
(1993).
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I. OVERVIEW OF STUDIES ASSESSING TREATMENT EFFECTS AND
PREDICTIONS OF SEX OFFENDER RECIDIVISM RATES

While predictions regarding rates of sex offender recidivism, in
theory, may be made independently in isolation, recidivism rates have been
classically studied in the therapeutic context of the documentation of
measurable treatment effects that decrease the incidence of sexual reoffenses. For example, in pioneering work, Furby and coworkers reviewed
forty-two studies characterizing sex offender recidivism noting, "there is as
yet no evidence that clinical treatment reduces rates of sex re-offenses in
general and no appropriate data for assessing whether it may be
differentially effective for different types of offenders." 4 Yet the Furby
group conceded that the studies reviewed suffered from methodological
defects that rendered them incapable of definitive conclusions regarding
treatment effectiveness or ineffectiveness in reducing sexual re-offenses.5
In this regard, it is significant that Quinsey and Ambtman found that
judgments of clinicians were not measurably more accurate than
assessments by educated laypersons in predicting sexual recidivism. 6 Thus,
to date, no studies have yet to definitively report that judgments of
clinicians are more valid than those of educated laypersons in prospectively
predicting future sexual re-offenses by a given inmate.
It is particularly noteworthy that the Furby investigation determined
that none of the forty-two studies permitted meta-analysis because of the
large variation in length of follow-up periods and a lack of adequate
information concerning both the definition of recidivism used and the
means for selection of test and control groups.7 This observation
underscores the importance of proper experimental design in investigations
to insure that valid conclusions may be properly drawn concerning rates of
sexual recidivism.
Consistent with Furby's conclusions regarding studies in the 1980s,
Quinsey observed that various reports conflicted in their attempts to predict
He noted that, by selectively
rates of sexual offense recidivism.
contemplating the various studies, one can conclude anything one wants. 8

4.
Furby et al., supra note 2, at 27.
Id. at27.
5.
6.
Vernon L. Quinsey & Rudolf Ambtman, VariablesAffecting Psychiatrists' and
Teachers'Assessmentsof the Dangerousnessof Mentally Ill Offenders, 47 J. CONSULTING &

CLINICAL PSYCHOL. 353, 355 (1979).

7.

8.

Furby et al., supra note 2, at 21.

Vernon L. Quinsey & Terry C. Chaplin, Stimulus Control of Rapists' and Non-

Sex Offenders' Sexual Arousal, 6 BEHAV. ASSESSMENT 169, 169-70 (1984).
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Low recidivism base rates may have contributed to inconsistencies among
findings. In the 1980s, truly objective quantitative analyses of correlations
between treatment and recommission of sexual crimes were lacking.
Skepticism regarding the accuracy of predictions in sexual recidivism
studies was mirrored and preceded by similar cynicism in groundbreaking
violent recidivism research studies, where investigators emphasized the
difficulties, if not impossibilities, of predicting future violent behavior. In
this area of research, it was daunting that false positive predictions of
violence (i.e., overinclusiveness) often exceeded true positive correct
predictions. 9
The deficiencies of the studies of sexual recidivism in the 1980s were
remedied more recently in the 1990s. In 1995, Hall attempted one of the
first meta-analyses of ninety-two sexual offender studies completed after
1989.1° Hall concluded that of these numerous studies, only twelve of them
qualified for legitimate meta-analysis because eighty studies possessed
major experimental design defects-they either failed to report their
recidivism data or lacked adequate controls or sufficiently large participant
numbers (>10).
In contrast to Furby's negative findings of an
inconclusive treatment effect, Hall's meta-analysis of select studies
revealed that some investigators reported significant differences between
treatment and nontreatment groups. For example, studies by the Fedoroff,
Marques, and Marshall research groups reported sexual recidivism rates
between treated and untreated groups of 15% vs. 68%, 8% vs. 13%, and
32% vs. 57% respectively. 12 However, these three studies could not be
considered entirely conclusive because other contemporaneously cited
reports showed no significant treatment effects in comparison with
controls.

9.

See

generally JOHN MONAHAN,

BEHAVIOR 41-50 (1981).

THE CLINICAL PREDICTION

OF

VIOLENT

10.
Nagayama Hall, supra note 2.
Meta-analyses are compilations and
comparisons among a large number of previously executed research whose objectives
include assessment of generalized conclusions such as the factors associated with the
accurate prediction of re-offenses by sexual offenders.
11.
Id. at 803.

12.
See J.P. Fedoroff et al., Medroxy-Progesterone Acetate in the Treatment of
ParaphilicSexual Disorders: Rate of Relapse in ParaphilicMen Treated in Long Term
Group Psychotherapy With or Without Medroxy-Progesterone Acetate, 18 J. OFFENDER

REHABILITATION 109 (1992); Janice K. Marques et al., Effects of Cognitive-Behavioral
Treatment on Sex Offender Recidivism: Preliminary Results of a Longitudinal Study, 21
CRIM. JUST. & BEHAV. 28, 54-55 (1994); W.L. Marshall & H.E. Barbaree, Long Term
Evaluation of the Behavioral Treatment Programfor Child Molesters, 26 BEHAV. RES. &
THERAPY 499, 508 (1988).
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Yet, in 1996, Alexander's meta-analytical compilation of
approximately 11,000 subjects confirmed Hall's general findings by
revealing a significant effect of treatment in reducing the incidence of
sexual crimes, with a sexual recidivism rate of 13% for treated offenders,
compared to 18.7% for untreated offenders.' 3 While sexual recidivism rate
differences between treated and untreated rapists were small (20.1% for
treated vs. 23.5% for untreated groups), corresponding sexual recidivism
were greater (14.4% for treated vs.
rate differences for child molesters
14
25.8% for untreated groups).
The 1998 Hanson and Bussiere meta-analysis' 5 of sixty-one studies
with approximately 29,000 sex offenders monitored over a five-year
follow-up period is undoubtedly the most often cited and comprehensive
meta-analysis to date. Perhaps unexpectedly, the Hanson and Bussiere
meta-analysis reported a low general sexual offense recidivism base rate of
13.4% and cited sexual recidivism rates for rapists and child molesters at
18.9% and 12.7% respectively.' 6 Perhaps surprisingly, these generally low
base rates are contrary to the prevalent perception among both the general
public and some legal and medical professionals that repeat sexual offenses
are common among released inmates. Confronted with such evidence in
court, prosecutors may argue that reported base rates fail to account for a
large percentage of unreported sexual crimes and reported miscellaneous
As anticipated, when all criminal offenses were
non-sex crimes.
enumerated in the Hanson and Bussiere study, cumulative recidivism rates7
molesters .
for sex offenders rose to 46.2% for rapists and 36.3% for child
Yet an undue focus upon total criminal re-offenses by sexual offenders may
detract an evaluator from the principal objective inquiry of whether treated
and released offenders recommit sexual offenses in their communities.
Meta-analyses of the 1990s (e.g., Hall, Alexander, Hanson) reflected a
major transformation within the scientific community to correct
experimental design deficiencies of the early 1980s to more accurately
predict sexual recidivism rates among sexual offenders in treatment
programs. For example, the California legislature's mandate was for a state
hospital program to be established according to a valid experimental design
in order that the most effective, newest, and promising methods of
treatment of sex offenders may be rigorously tested.' 8 In response to

13.
14.
15.
16.

See Alexander, supranote 2.
Id.
See Hanson & Bussiere, supra note 2.
Id. at 351.

18.

Janice K. Marques, How to Answer the Question-"Does Sex Offender

17.

Id.
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legislative support, the California Department of Mental Health began the
Sex Offender Treatment and Evaluation Project (SOTEP) in 1985. SOTEP
represents a meticulously designed long-term prospective and longitudinal
study for examining the effects of treatment in the reduction of rates of
sexual recidivism.' 9 Yet, severe limitations of program funding restrict the
number of beds to fifty, in stark contrast to the approximately 15,000 sex
offenders residing in California prisons.20 In spite of SOTEP financial
limitations, preliminary promising results have indicated that treatment
statistically reduced both sexual and violent re-offense rates. For example,
treated rapists had a 9.1% sexual re-offense rate as compared to the 27.8%
re-offense rate in the rapist control group.2 '
Apart from the SOTEP investigation, other pioneering predictive
studies were reported in the 1990s focusing upon several static and
dynamic factors that appeared to correlate with high rates of sexual
recidivism. 22 For example, Rice, Harris, and Quinsey (1990) studied fiftyfour rapists who were followed for approximately four years after release
from either prison or a hospital commitment. 23 Their reportedly high rates
for violent and sexual recidivism were 43% and 28% respectively.24 The
Rice research group found that sexual recidivism was best correlated with
the static factor of previous sex offense convictions and the dynamic factor
of phallometric deviation. In contrast, violent recidivism correlated
significantly with static factors of past criminal history, psychopathy, age,
and marital status. Dynamic phallometric measurements were most useful
in distinguishing rapists from nonrapists.
The best predictors of
commission of violent or sexual re-offenses were phallometric and
psychopathic deviations.
In the second companion study of child molesters, Rice, Quinsey and
Harris (1991) reported high sexual and violent recidivism rates of 31% and

Treatment Work? ", 14 J. INTERPERSONAL VIOLENCE 437,438 (1999).

19.
Janice K. Marques et a]., The Sex Offender Treatment and Evaluation Project:
Fourth Report to the Legislature in Response to PC 1365, CAL. DEP'T OF MENTAL HEALTH
(1991).
20.
Id.
21.
Id.
22.
Static factors remain unchanged and invariable. These factors may include
criminal history such as prior charges, offenses, arrests, and convictions. Dynamic factors
may change, particularly with treatment. These factors may include constituents of a given
offender's mental state such as the presence of regret or remorse for crimes, anger,
dysfunctional sexual fantasies, or predilection for substance abuse.
23.
Mamie E. Rice et al., A Follow-Up of Rapists Assessed in a Maximum-Security
PsychiatricFacility,5 J.INTERPERSONAL VIOLENCE 435, 437 (1990).

24.

Id. at 442-43.
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25
Static predictive factors correlating with sexual
43% respectively.
recidivism were prior convictions for sex and property crimes, personality
disorder diagnosis, and marital status history. Dynamic phallometric
measurements for child molesters predictably reflected a deviant sexual
preference for minors, with no significant treatment effect reported. More
recently, Prentky and Knight reported similar findings that sexual
recidivism among child molesters was predicted by factors of the existence
of prior sex offense history, paraphilia, and sexual preferences for and
In contrast to the Rice study, violent
preoccupations with children.
recidivism was correlated with the presence of antisocial personality
character traits.27
Paradigm shifts in sexual recidivism research over the past several
decades have resulted in tremendous recent progress in the assessment of
the factors involved in predicting whether sexual offenders are likely to
recommit sexual offenses upon release. Future research investigations,
such as California's prospective SOTEP study, are anticipated to clarify
predictive factors that may be associated with sexual, violent, or criminal
recidivism. These long-term investigations will become critical to an
objective and accurate assessment of the potential efficacy of treatment in
reducing rates of recidivism.

II. THE TANGLED WEB OF FALLACIES, MYTHS AND MISCONCEPTIONS
REGARDING SEXUAL OFFENDERS AND THE RECOMMITMENT DECISIONMAKING PROCESS
In spite of the existence of extensive scientific literature on sexual and
violent recidivism research described above, fallacies, myths and
misconceptions persist regarding sexual offenders and the recommitment
decision-making process. In this Part, misconceptions will be briefly
enumerated and described, followed by corrective concepts more closely
These
reflecting current scientific thought regarding these issues.
corrective concepts will be explored and elaborated upon in greater detail
in Part IV.

25.

See Mamie

E. Rice et al., Sexual Recidivism Among Child Molesters Released

From a Maximum Security Psychiatric Institution, 59 J. CONSULTING &
PSYCHOL., 381, 383 (1991).

CLINICAL

26. Robert Prentky & Raymond Knight, Dangerous Sex Offenders: Classifying,
Predicting,and Evaluating Outcomes of Clinical Treatment in Bridgewater,Massachusetts,
1982-1985, at http://www.icpsr.umich.edu:8080/ABSTRACTS/08985.xml (last visited
March 30, 2003).
Id.
27.
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Fallacy 1: Sexual offenders, i.e., rapists and child molesters, inevitably
re-offend or at least have a high likelihood of re-offense upon release from
their civil commitment and therefore should be retained in custody to
protect public safety. Corrective Concept: Perhaps surprisingly, the best
current estimate of base rate for sexual recidivism is 10-15% over a fiveyear period, much lower than is commonly assumed; even in studies with
fifteen to twenty year follow-up periods, recidivism rates rarely exceeded
40%.28 With these low base rates, some investigators argue that the most
accurate decision is paradoxically to release sex offenders at the end of
their commitment in the absence of other information. 29 At the least,
adjudicators should objectively consider probabilities of re-offenses in light
of current dynamic and static predictors of sexual recidivism.
Fallacy 2: Risk assessment for sexual offenders is an exact science
where an evaluator can assign a particularized risk value to a given sex
offender. Corrective Concept: Risk assessment in the sexual offender arena
is a highly inexact but developing science. This field may be conceptually
analogous to weather forecasting, where probabilities of the likelihood of
sexual recidivism, like severe weather conditions, should be investigated
and reported. Studies have suggested that risk assessments may also be
communicated effectively through categorization of discrete stepwise
categories of low, medium, high, and extreme risk. Selection of the most
appropriate system or mode of risk communication must consider both the
accuracy and precision of the information presented, and the differing roles
and responsibilities of various decision-makers (e.g., expert witnesses,
courts, administrators) in either providing information, making evaluations,
and/or arriving at decisions or judgments.
Fallacy 3: Static risk factors such as prior sex offenses, arrest records,
deviant sexual preferences, and the presence of antisocial personality
disorder, considered in expert medical testimony, should be the sole or
primary basis for determining whether a sexual offender should be released
from commitment. Corrective Concept: While static risk factors are
correlated with sexual recidivism rates, dynamic risk factors that may be
changeable with treatment should be the primary basis for the decision to
release. If static factors were the predominant or sole basis for release
decisions, inmates would rarely be released from custody, perhaps in
violation of their Fourteenth Amendment due process or liberty rights.

28.
See Part I supra, and accompanying notes.
29.
While the 40% rate may, on first glance, appear high, in risk assessment
analysis for a given sexual offender, a coin-toss, with a 50-50 probability of prediction of reoffense, may paradoxically be more accurate than reliance on factors associated with the
40% rate.
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Fallacy 4: As powerful tools of modem science, meta-analyses alone
can be utilized for prediction of rates of sexual recidivism for sex
Corrective Concept: Since meta-analyses are generally
offenders.
compilations of past retrospective studies and have often utilized static, but
not dynamic, factors of risk assessment, meta-analyses in themselves are
often insufficient to address all issues relevant to a release decision.
Actuarial and clinical risk assessment predictions should be analyzed
utilizing prospective studies and adequate statistical analyses.
Fallacy 5: Expert medical testimony from clinicians (e.g.,
psychiatrists) is the best predictive indicator of the likelihood of sexual
recidivism for a sex offender. Corrective Concept: Contrary to popular
belief, clinical predictions of the probability of recidivism for offenders
(e.g., violent or sexual), often highly subjective in nature, generally have
been less than adequate.3 ° Some often cited studies have revealed that
clinicians are no more accurate than educated laypersons in their prediction
Yet, when clinicians are guided by review of a
of recidivism. 3'
standardized list of risk factors prior to issuing their risk assessments as
medical experts, correlation coefficients between clinical judgments and
incidence of recidivism become significantly higher than for unguided
assessments.32
Fallacy 6: Actuarial analyses (e.g., Hanson's RRASOR actuarial
scores) are the best measures for determining whether to release a
convicted sex offender. Decision-makers should give heavy weight to
actuarial scores (i.e., RRASOR), as objective indicators of recidivism in
assessing whether or not to release one who has committed a sexual
offense. Corrective Concept: Hanson himself, the acknowledged pioneer in
actuarial analysis, recognized that since all factors in RRASOR scoring
were static ones, these factors generally should not be used to measure
changes due to treatment. 33 While RRASOR scores showed a small degree
4
of predictive accuracy with validation samples (r = .27, AUC = .7 1), it
has been accepted that it is far preferable to use both measurement of
dynamic and static risk factors as predictors of sexual recidivism. The

See James Bonta et al., The Prediction of Criminal and Violent Recidivism
30.
Among Mentally Disordered Offenders: A Meta-Analysis, 123 PSYCHOL. BULL. 123, 124
(1998); William M. Grove & Paul E. Meehl, Comparative Efficiency of Informal
(Subjective, Impressionistic)and Formal (Mechanical,Algorithmic) PredictionProcedures:
The Clinical-StatisticalControversy,2 PSYCHOL. PUB. POL'Y & L. 293, 293-95 (1996).
See Quinsey & Ambtman, supra note 7.
31.
Id.
32.
R. Karl Hanson, What Do We Know About Sex Offender Risk Assessment?, 4
33.
PSYCHOL. PUB. POL'Y & L. 50., 68 (1998).
Id. at 54-60.
34.
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principal concern is that if decision-makers solely relied upon misleading
static factors alone, treated and repentant offenders would be relegated to
lifetime indeterminate sentences, in violation of their due process and
35
liberty rights.
Fallacy 7: The straightforward addition of a clinician's judgment score
onto an actuarial instrument score (e.g., RRASOR or SORAG) is always
acceptable in risk assessment. Corrective Concept: If the fundamental
basis for clinical judgment is unknown, a clinician's predictive accuracy for
a given inmate's probability of re-offense has been determined to be no
better than chance (i.e., fifty percent). However, the predictive accuracy of
judgments of clinicians could be increased with utilization of guided risk
assessments in which clinicians were provided with a rating list of ranked
factors correlating categorized traits with incidences of recidivism.
Nevertheless, adjudicators should ensure that clinicians are not permitted to
inadvertently give double weight in their judgments to factors already
considered in the actuarial test (e.g., history of prior sexual offenses,
deviant sexual preferences).
Fallacy 8: Treatment for sexual offenders is entirely ineffective.
Therefore, sexual offenders, who will inevitably pose a danger to society if
released, should be relegated to indeterminate or lifetime sentences.
Corrective Concept: While earlier preliminary scientific studies failed to
statistically show effectiveness of treatment, more recent studies have
revealed that treatment may perhaps be effective in reducing rates of sexual
recidivism.
Further investigation is necessary to ensure definitive
resolution of this critical issue.
Fallacy 9: All rates of recidivism computations are obtained from
similarly executed scientific studies by various investigators; and these
studies are equivalent and may be readily compared. Corrective Concept:
Reported rates of recidivism are critically dependent on differences in
experimental design and definitions of recidivism and, as apples and
oranges, may elude objective comparison. Critical information such as
length of term of study, controls used, base rates, and whether studies are
retrospective or prospective may explain differences in results obtained
with various experimental designs. Similarly, the definitions of recidivism
may be restricted to sexual offense convictions or may be expanded to
include all offenses, and/or charges (e.g., violence).
Fallacy 10: Correlation coefficients and percent correctly classified
are the best statistical means available to permit accurate predictions of

35.
See infra Part V (discussing constitutional due process protections in civil
commitment).
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Corrective Concept: Receiver operating
sexual recidivism rates.
characteristic (ROC) analysis, associated area under the curve (AUC), and
other methodologies are superior statistical tools for predicting rates of
sexual recidivism. For example, ROC analyses may permit comparisons
between (1) clinician's judgments and actuarial predictions, or (2) two or
more actuarial tests. Moreover, ROC methods may also adaptively
incorporate policy considerations within the optimal cutoff point and
selection ratios for a given predictive test.
Fallacy 11: Decision-makers (e.g., juries, psychiatrists, psychologists)
are detached and unaffected by the criteria for detention and the negative
connotations of a state's Sexually Violent Predator (SVP) statutes.
Corrective Concept: Recommitment decisions under currently existing SVP
laws may well serve to bias decision-makers towards conclusions to
recommit. This inequitable result may be compelled by the statute's
"upside-down" prioritized mandate to first consider both a treated inmate's
history of sexual violence and his or her current mental disorder or
abnormality prior to secondary considerations of the probability of
commission of future sexual re-offenses. Inversion of these statutory
priorities would provide a greater degree of fairness in adjudication.
Further, the statutory language, "sexually violent predator," itself, may
cognitively prejudice the decision-maker toward a recommitment decision.
Revision of the statutory language to remove the highly charged negative
connotations would facilitate objective determinations by both judges and
juries.
HI. CLARIFICATION OF SEXUAL OFFENDER TERMINOLOGY AND
CONCEPTS-FOUNDATIONS FOR UNDERSTANDING

In attempting to untangle the web of complexities, misunderstandings
and ambiguities surrounding recommitment decisions concerning sexual
offenders, it is necessary to clarify key terminologies and concepts that are
frequently used in sexual recidivism research. In meeting this objective,
the following topics will be discussed: (1) recidivism as a measure of study
outcome; (2) base rates and their association with predictions of recidivism;
(3) distinctions between retrospective and prospective study approaches;
(4) the selection of comparison or control groups in experimental design;
(5) the use of static and dynamic factors in recidivism research; (6)
actuarial vs. clinical instruments used in predictions of recidivism; (7)
statistical analyses involving reliability, validity, correlation coefficients,
and receiver operating characteristics (ROC); and (8) the effect of the
mandated sequence of evaluation under currently existing Sexually Violent
Predator statutes.
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A. RECIDIVISM AS AN OUTCOME MEASURE

Recidivism is defined by Webster's International Dictionary as "a
tendency to relapse into a previous condition or mode of behavior. 36
Sexual recidivism is often narrowly defined as a relapse by an offender
characterized by commission of either the same or a different type of sex
offense. 37 However, at times, recidivism has been defined more broadly to
include nonsexual acts, such as physically violent crimes, and/or nonviolent
offenses, such as theft of property or violations of parole or probation.38
Thus, some investigators would include both documented convictions and
total arrests that may not necessarily have led to convictions, 39 or
noncriminal hospital admissions for sexual offenses.4 °
Overinclusiveness in the definition of recidivism is sometimes
justified as being consistent with public concerns for safety from violent
crimes. 41 Some maintain that conviction records are underestimates of
recidivism because re-offenses,42 particularly sexual offenses against
children, may remain underreported.43 Of course, there is a predictable
likelihood that self-reports of new sexual crimes by defendants are
unreliable. 44 Moreover, plea-bargaining and evidentiary difficulties may
result in a reduction in the numbers of charges made.

36.

1993).
37.

WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY (Philip B. Gove, ed.

Tony Ward & Stephen M. Hudson, Relapse Prevention: A Critical Analysis, 3

SEXUAL ABUSE: J. RES. & TREATMENT 177, 191-92 (1996).

38.

See generally D.J. Baxter et al., Deviant Sexual Behavior: Differentiating Sex

Offenders By Criminal and Personal History, Psychometric Measures, and Sexual

Response, 11 CRIM. JUST. & BEHAV. 477, 485 (1994).
39.
See Grant T. Harris et al., Appraisal and Management of Risk in Sexual
Aggressors: Implications for Criminal Justice Policy, 4 PSYCHOL. PUB. POL'Y & L. 73

(1998).

40.
41.

(1985).
42.

Id.

See MARVIN E. WOLFGANG ET AL., THE NATIONAL SURVEY OF CRIME SEVERITY

James Bonta & R. Karl Hanson, Gauging the Risk for Violence; Measurement,

Impact
and
Strategies
for
Change
(1994)
http://www.sgc.gc.ca/publications/corrections/199409-e.asp (last visited April 7, 2003).

43.

at

See Mamie E. Rice & Grant T. Harris, Cross Validation and Extension of the

Violence Risk Appraisal Guide for Child Molesters and Rapists, 21 L. & HUM. BEHAV. 231,

232 (1997).
44.
LeRoy L. Kondo, Advocacy of the Establishment of Mental Health Specialty
Courts in the Provision of TherapeuticJusticefor Mentally Ill Offenders, 24 SEATTLE U. L.

REV. 373, 377 n.19 (2000) (indicating the general unreliability of self-reports in Department
of Justice statistics as stated by Judge Harold E. Shabo).
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However, the narrow definition of sexual recidivism, i.e., relapse of a
crime of sexual offense, may be preferred over overinclusiveness - sex
crimes plus other charges or offenses - because inequity and unfairness
towards inmates could potentially result in retention of such defendants in
indeterminate sentences. As a striking example, total arrest records may be
criticized as overestimates of recidivism because they may include arrests
45
where charges were dropped, perhaps due to innocence of the defendant.
Thus, the Conte study found prosecutors dropped criminal charges against
suspected child molesters because approximately one-half of the reported
46
molestation incidents could not be substantiated. In a justice system that
purports to presume a person's innocence until proven guilty, a narrower
definition of sexual recidivism is preferred to ensure protection of
important constitutional safeguards, including fourteenth amendment due
process rights.47
B. BASE RATES AND PREDICTIONS OF RECIDIVISM

John Monahan initially astutely observed that knowledge of the
appropriate base rate is the most important piece of information necessary
to make an accurate prediction of recidivism. 48 A decade later, Wettstein
similarly noted that lack of adequate information regarding sexual
recidivism base rates prevented the accurate prediction of future
reoffenses. 49 The existence of low base rates for commission of a crime in
a given population may interfere with common methods used to evaluate
Such methods include
the predictive accuracy of diagnostic tests.
percent correctly
coefficients,
sensitivity and specificity, correlation
5 ° Surprisingly, Steadman
classified, and false positive or negative rates.
observed that, in the presence of a low reported base rate for an act (e.g.,

Jon R. Conte, The Nature of Sexual Offenses Against Children, CLINICAL
APPROACHES TO SEX OFFENDERS AND THEIR VICTIMS 11, 14 (Clive R. Hollin & Kevin
Howells eds., 1991).
Id.
46.
See Bonta & Hanson, supra note 43; Marnie E. Rice & Grant T. Harris;
47.
Violence Risk Appraisal Guide for Child Molesters and Rapists, 21 L. & HUM. BEHAV. 231
(1997).
John Monahan, THE CLINICAL PREDICTION OF VIOLENT BEHAVIOR 41-50 (1981).
48.
Robert M. Wettstein, A Psychiatric Perspective on Washington's Sexually
49.
Violent PredatorsStatute, 4 U. PUGET SOUND L. REV. 597, 606 (1992).
See Ross J. Baldessarini et al., The Predictive Power of Diagnostic Tests and
50.
the Effect of Prevalence of Illness, 40 ARCHIVES GEN. PSYCHIATRY 569 (1983); Robert
Rosenthal, Effect Sizes: Pearson's Correlation,Its Display Via the BESD, and Alternative
Indices, 46 AM. PSYCHOL. 1086 (1991).
45.
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act of sexual violence), the greatest test accuracy would be obtained by
predicting that no released inmate would reoffend and commit the act (e.g.,
sex crime). 51 Thus, Janis and Meehl maintained that with low base rates
and inaccurate existing prediction models, the most accurate judgment is
paradoxically to release the sexual offender rather than to detain him
indefinitely.
Of course, with better prediction models, decision-makers
may consider other factors, such as clinical assessment and individualized
responses to treatment, to decide whether to retain a sexual offender in civil
commitment.
C. DISTINCTIONS BETWEEN RETROSPECTIVE AND PROSPECTIVE STUDIES

Webster's Third New International Dictionary defines the term,
retrospective," as "contemplative of or relative to past events, ,53 and the
term "prospective" as "concerned with or relating to the future." 54
Predictive constructs for treatment effects on rates of sexual recidivism are
best evaluated by prospective studies. According to one prevalent
prospective experimental design, the accuracy of predicting rates of
recidivism in such studies is often forecasted in one sex offender
population, and then tested in an unrelated offender population.
Retrospective analyses are limited in their potential utility because they
often attempt to explain outcomes (e.g., recidivism) based upon statistical
correlations with potential predictors (e.g., static or dynamic factors). As a
case in point, the well known Hanson and Bussiere study performed
retrospective meta-analysis on prior studies to calculate a correlation
coefficient that related a particular risk factor with recidivism rates.
The
Hanson group then utilized this computed rate to determine its predictive
accuracy using a new validation population. 56
While correlation coefficients for retrospective studies are readily
calculated, the better experimental design is a prospective prediction in the
context of longitudinal studies of treatment effects on recidivism. One
16

51.
Henry J. Steadman, Predicting Dangerousness Among the Mentally Ill: Art,
Magic and Science, 6 INT'L. J. L. & PSYCHIATRY 381, 385 (1983).
52.
Eric S. Janus, The Use of Social Science and Medicine in Sex Offender
Commitment, 23 N. ENG. J. ON CRIM. & CIV. CONFINEMENT 347 (1997) available at
http://www.nesl.edu/joumal/vol23/theuse.htm (last visited April 10, 2003).
53.
WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1941 (Philip B. Gove, ed.
1993).
54.
Id. at 1821.
55.
Hanson & Bussiere, supra note 2.
56.
Id.
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representative example of a longitudinal study is California's Sex Offender
Treatment and Evaluation Project (SOTEP). 5 However, prospective longterm longitudinal studies that follow dynamic as well as static predictors of
recidivism and that use other validation populations for assessing accuracy
58
of risk predictions are uncommon in the scientific literature. Atypical are
those studies that use more sophisticated statistical tools, such as ROC
curve analysis, for predictive accuracy of risk assessments. While such
long-term projects are costly, results obtained from them would validate
predictive models of risk assessment, overcoming criticism of Steadman
(1983) and Janis & Meehl (1998) regarding such models and saving states
astronomical costs of civil commitment, often estimated at $25-30,000
annually.59
D. THE IMPORTANCE OF SELECTION OF ADEQUATE CONTROL OR
COMPARISON GROUPS

One of the most fundamental precepts of scientific investigation is that
experimental results of test groups should be measured against control
groups. The selection of adequate control groups in experimental designs
in sexual offender treatment and recidivism research has sparked
considerable debate because extraneous factors or variables such as
motivation for treatment could inadvertently explain differences between
treatment and control groups. 60 The follow-up studies of sexual offenders
are often long-term (i.e., five years or longer) and are undertaken at
considerable expense, therefore, it is of paramount importance to choose
control or comparison groups at the immediate outset of studies to enable
valid conclusions to be made pertaining to the efficacy of various treatment
programs and modalities.
Investigators report that a preferred experimental design is one in
which pairs of sexual offenders, matched on all other factors and criteria,
are randomly assigned to treatment or control groups for the duration of the
study. 6 1 However, even if it is feasible to obtain these randomly assigned

57.
58.
59.
with mental
60.
61.

Marques, supranote 19.
Hanson & Bussiere, supra note 2.
Kondo, supra note 45, at 376-77 (noting costs of incarceration for individuals
illness).
See Marshall & Barbaree, supra note 13.
See Marques, supra note 19; Janice K. Marques et al., Effects of Cognitive-

Behavioral Treatment on Sex Offender Recidivism, 21 CRIM. JUST. BEHAVIOR 28 (1994);

Janice K. Marques, How to Answer the Question "Does Sex Offender Treatment Work? ", 14
J. INTERPERSONAL VIOLENCE 437 (1999); Furby et al., supra note 7; Marshall & Barbaree,
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control groups in practice, some investigators and policy-makers express
their concern that it may be medically and legally unethical to withhold
treatment from sexual offending patients.62 This criticism may be at least
partially mitigated by obtaining volunteers for random assignment studies.
However, volunteer programs may be criticized in studies where their
indiscriminate use may distort experimental results by either selecting those
offenders who are highly motivated to elect treatment or, alternatively, by
eliminating the disinterested from treatment programs. Nevertheless,
evaluation of volunteer treatment programs would undoubtedly yield
invaluable insights into the feasibility of implementation of such programs
in existing correctional facilities.
While prospective studies are preferred because adequate control
groups may be designed into the experimental protocols, retrospective
studies may also yield valuable information. In retrospective studies,
investigators may choose more readily available controls in which treated
and untreated sex offenders are matched for factors that may correlate with
sexual recidivism (e.g., age of defendant, number of offenses). One
disadvantage of this approach is that unknown variables (e.g., motivation
for treatment) might account for some of the observed differences between
treatment and control groups. Nevertheless, utilizing this method, some
investigators have found significant differences between cognitive therapy
treatment and control groups for child molestation offenders over a fouryear follow-up period.
A less rigorous, but more easily implemented, retrospective or
prospective study might employ naturally occurring groupings, where
investigators, therapists, or sex offenders do not determine assignment to
control or treatment groups. Hanson stated that such an "incidental"
control group conceivably could consist of untreated sex offenders at a
given institution evaluated and released before the start of a defined
treatment program. 64
Less desirable are comparison groups consisting of unsuccessfully
treated offenders, or treatment dropouts, refusers, or rejects. Studies using
such comparison groups are difficult to interpret because multiple

supra note 13.
62.
See W.L. Marshall & Barberee, Outcome of Comprehensive CognitiveBehavioral Treatment Programs, HANDBOOK OF SEXUAL ASSAULT: ISSUES, THEORIES, AND

TREATMENT OF THE OFFENDER 363 (W.L. Marshall, D.R. Laws & H.E. Barbaree eds., 1990);
Judith V. Becker & John A. Hunter, Evaluation of Treatment Outcome for Adult
Perpetratorsof ChildSexual Abuse, 19 CRIM. JUST. BEHAV. 74, 89 (1992).
63.
Marshall & Barbaree, supra note 63, at 372.
64.
Karl Hanson, How to Know What Works with Sexual Offenders, 9 J. RES.
TREATMENT 129, 135 (1997).
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explanations of data obtained are virtually inevitable. For investigators to
randomly assign participants prospectively to two or more treatment
regimens is a more satisfactory alternative approach. Using this strategy,
one research group compared general overall 'recidivism rates for
adolescent sex offenders in either multisystemic or individual therapy
programs over a three-year period. 65 Multisystemic treatment in this study
yielded a significantly lower rate of re-offense of either sex or other crimes
compared to individual treatment.
In summary, retrospective meta-analyses and studies are commonly
relied upon by decision-makers in assessing the factors associated with
predictions of whether an individual sexual offender will recommit crimes
upon release. However, prospective studies are acknowledged as more
powerful statistical tools because researchers have greater control over the
experimental design of prospective studies, with a resultant increased
reliability of predictive values obtained for factors associated with
recidivism.
E. STATIC VS. DYNAMIC FACTORS OF SEXUAL RECIDIVISM

Hanson (1998) and other investigators have emphasized functional
distinctions between "static" and "dynamic" factors to aid decision-makers
in determining whether an inmate should or should not be released from
custody.66 Static risk factors, such as a defendant's history of prior sexual
offenses, are defined as those that are fixed and unchanging. These factors
may be indicative of developmental dysfunction and a lifetime of criminal
predilections and tendencies. In contrast, dynamic risk factors are
classified as changeable factors that may either increase or decrease the
probability of sexual recidivism for a given offender. Dynamic factors are
necessarily implicated in assessments of treatment effects in the reduction
of the likelihood of sexual and/or violent re-offenses. 67 While the nature of
pertinent dynamic factors is currently being delineated, some identified
dynamic factors in sex offender evaluation have related to sexual deviancy
68
and peer group associations,68 difficulties
with intimacy, 69 the presence of

65.
Charles M. Borduin et al., Multisystemic Treatment of Adolescent Sexual
Offenders, 34 INT'L. J. OFFENDER THERAPY & COMP. CRIMINOLOGY 105 (1990).
66.
Hanson, supra note 34.
67.
See Bonta et al., supra note 31; Vernon L. Quinsey et al., Predicting Sexual
Offenses, ASSESSING DANGEROUSNESS: VIOLENCE BY SEXUAL OFFENDERS, BATTERERS, AND

CHILD ABUSERS 114 (Jacquelyn C. Campbell ed. 1995).

68.
69.

See Quinsey et al., supra note 68.
Bonnie T. Seidman et al., An Examination of Intimacy and Loneliness in Sex
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deviant sexual fantasies,7 ° and cognitive distortions regarding sexual
offenses.7 1
Hanson (1998) further distinguished stable and dynamic risk factors.7 2
Stable dynamic factors, such as drug addiction or deviant sexual
idiosyncrasies or predilections for children or rape victims, generally
persist for a prolonged time. However, acute dynamic factors, such as
temper flare-ups or substance abuse, are transitory and may immediately
precede the commission of a sex crime. Because a sex offender's treatment
depends upon the impact on both stable and acute dynamic factors of risk
assessment, future research should delineate whether this distinction is of
major value.
In Hanson and Bussiere's retrospective meta-analysis, sixty-nine
predictors of sexual offense recidivism, thirty-eight predictors of nonsexual
violent recidivism, and fifty-eight predictors of general recidivism for
approximately 29,000 sexual offenders were examined.7 3 Correlation
coefficients (r) were generally low and ranged from 0.11 to 0.32 for the
highest associations between a given risk factor predictor and rate of sexual
recidivism.74 The largest correlation coefficients were obtained for static
and stable dynamic risk factor predictors, such as prior sexual offenses,
deviant sexual preferences, failure to complete treatment, antisocial
personality disorder, age, marital history, and unrelated deviant victim
choices.75 Because cooperation with treatment was the most changeable of
dynamic risk factors, only this dynamic variable could be even remotely
associated with a reduced risk of sexual recidivism among treated and
released sex offenders. Future experimental designs should investigate
correlations between dynamic risk factors and incidences of sexual
recidivism to aid evaluators in determinations of whether to release
individual sex offenders from civil commitment.
Subsequently, Hanson's group published use of Static-99 as an
improvement over the previously released RRASOR test in predicting sex

Offenders, 9 J. INTERPERSONAL VIOLENCE 518 (1994).
70.
Andre McKibben et al., Relationships Between Conflict, Affect and Deviant
Sexual Behaviors in Rapists and Pedophiles, 32 BEHAV. RES. THERAPY 571 (1994).

71.
See Kurt M. Bumby, Assessing the Cognitive Distortions of Child Molesters
and Rapists: Development and Validation of the MOLEST and RAPE Scales, 8 SEXUAL
ABUSE: J. RES. & TREATMENT 37 (1996); R. Karl Hanson et al., The Attitudes of Incest
Offenders: Sexual Entitlement and Acceptance of Sex with Children, 21 CRIM. JUST. &
BEHAV. 187 (1994).
72.
Hanson, supranote 34.
73.
Hanson & Bussiere, supra note 2.
74.
Id.
75.
See Bonta & Hanson, supranote 43; Hanson, & Bussiere, supra note 2.
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offender risk assessment.76 Static-99 was created by combining items from
the RRASOR and Thornton's SACJ-Min tests.77
Static-99's name
designates that it is exclusively comprised of static factors. Since RRASOR
utilizes sexual deviance risk factors and since SACJ targets sexual deviance
and non-sexual criminal history factors, the objective of the Hanson study
was to determine whether Static-99, combining both scales, could result in
greater predictive accuracy than either original scale alone. Static-99 gave
greater predictive accuracy for sexual recidivism (r = 0.33, ROC area =
0.71) than either RRASOR (r = 0.28, ROC area = 0.68) or SACJ-Min alone
(r = 0.23, ROC area = 0.69).
Static-99, by definition, measures solely static factors. Clearly,
greater statistical predictability of recidivism would be obtained utilizing
tests employing both dynamic and static factors. Because treatment effects
may only be measured by tests utilizing measurements of dynamic factors,
decision-makers who are concerned with due process and liberty interests
of individuals in civil commitment for previous sexual offenses should
familiarize themselves with the limitations of tests, such as RRASOR and
Static-99, that emphasize static factors.
F. ACTUARIAL AND CLINICAL INSTRUMENTS FOR PREDICTING RISK OF
SEXUAL RECIDIVISM

Decision-makers often express vehement differences of opinion
regarding whether actuarial or clinical instruments are of greater value in
predicting the risk of sexual re-offenses. Quinsey, et al. maintain that
"actuarial methods are more accurate than clinical judgment and that ethics
78
and morality demand the use of the most accurate methods available.,
Grove and Meehl state:
[P]olicymakers should not accept a practitioner's
unsupported allegation that something works when the
only warrant for this claim is purported clinical experience
...

All policymakers should know that a practitioner who

claims not to need any statistical or experimental studies

76. R. Karl Hanson & David Thornton, Static 99: Improving Actuarial Risk
Assessments
for
Sex
Offenders
1999-02,
at
http://www.sgc.gc.ca/publications/corrections/199902_e.pdf (last visited April 6, 2003).
77.
Don Grubin, Sex Offending Against Children: Understanding the Risk, at
http://www.homeoffice.gov.uklrds/prgpdfs/prg99bf.pdf (last visited April 7, 2003).
78. See generally QUINSEY ET AL., supra note 2.
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but relies solely on clinical experience as adequate
justification, by that very claim is shown to be a
nonscientifically minded person whose professional
judgments are not to be trusted . . . Further, when large
amounts of taxpayer money are expended on personnel
who use unvalidated procedures (e.g., the millions of
dollars spent on useless presentence investigation reports),
even a united front presented by the profession involved
should be given no weight in the absence of adequate
scientific research showing that they can do what they
claim to do ... Every day many thousands of predictions
are made by parole boards, dean's admission committees,
psychiatric teams, and juries hearing civil and criminal
cases ... [T]hese are high stakes indeed. To use the less
efficient of two prediction procedures in dealing with such
matters is not only unscientific and irrational, it is
unethical. 79
In partial response, clinicians
sometimes maintain
that
"[p]sychologists [should] recognize the boundaries of their competence and
the limitations of their techniques. They [should] only provide services and
only use techniques for which they are qualified by training and
experience." 8° Clinicians may state that most actuarial instruments used by
psychologists such as RRASOR 81 and VRAG 82 measure static factors,
rather than dynamic factors, and thus cannot be ethically used for
recommitment decisions. Future research may reveal whether other
dynamic factors assessed by clinical judgment may be valid predictors of
recidivism.
Clinicians may argue that actuarial techniques, by themselves, are
poorly correlated with rates of sexual recidivism. Some investigators
support the use of actuarial instruments both as screening tools and as
baseline indicators of recidivism upon which other factors involving
clinical judgment may be arithmetically added. 83 Researchers, most

79.

80.

Grove & Meehl, supra note 31, at 319-20.

AM. PSYCHOLOGICAL ASS'N, Ethical Principles of Psychologists (Amended

June 2, 1989), 45 AM. PSYCHOL. 390, 390 (1990).
81.

R. Karl Hanson, The Development of a Brief Actuarial Risk Scale for Sexual

Offense Recidivism, at http://www.sgc.gc.ca/publications/corrections/199704_e.pdf (last
visited April 7, 2003).
82.
See CHRISTOPHER D. WEBSTER ET AL., THE VIOLENCE PREDICTION SCHEME
(1994).
83.
See Quinsey et al., supra note 69; Grove & Meehl, supra note 31.
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notably the Grove and Hanson groups, caution that clinical judgments in
support of actuarial findings should not be based upon factors (e.g., verbal
self-reports of motivation to change) that poorly correlate with sexual
recidivism. However, a clinician's observation of a patient's cooperation
with treatment and with community
supervision was shown to correlate
84
with a lower rate of recidivism.
Clinical judgment should not be based upon factors already
considered in actuarial instruments. For example, because the Minnesota
SOST actuarial test contains treatment compliance items, any clinical
assessment should not give "double weight" to treatment compliance in a
second separate clinical evaluation.
A statistical comparison of clinical
judgment and actuarial instruments in predictive accuracy for rates of
sexual recidivism remains to be determined.
Furthermore, Wettstein argues that an expert's testimony, whether
clinical or actuarial-based, may at times constitute unethical conduct.86
Unethical situations may occur where the base rates for sexual offending
are inadequate to offer valid risk assessments about the defendant. Where
testimony is clearly beyond the expert's expertise (e.g., "assertions of
infallibility or omniscience, misreading scientific data, equation of shortterm and long-term predictions"), or where the "expert" lacks sufficient
clinical training, knowledge, or experience with a sex offender population,
Wettstein adds, "we should be ethically wary of expert testimony that
pretends to great validity about the long-term predictions of sexual
violence. ,,87 In view of a sexual offender's possible indeterminate civil
commitment88 term, justice requires thoughtful assessment of these expert
predictions.
G. STATISTICAL ANALYSES: RELIABILITY AND VALIDITY, CORRELATION
COEFFICIENTS, RECEIVER OPERATING CHARACTERISTIC ANALYSIS

Benjamin Disraeli, a notable 19th century British statesman, quipped
that there were "three kinds of lies: lies, damned lies, and statistics. 8 9

84.
See Hanson & Bussiere, supra note 2. D.L Epperson et al., Predicting Risk for
Recidivism for Incarcerated Sex Offenders: Updated Development on the Sex Offender
Screening Tool (SOST), ANN. CONF. ASS'N TREATMENT SEXUAL ABUSERS (Oct. 1995).
85.
Epperson et al., supra note 85.
86.
Wettstein, supra note 51, at 629.
87.
Id. at 632.
88.
Id.
89.
THE OXFORD DICTIONARY OF QUOTATIONS 271 (Elizabeth Knowles ed., 5th ed.
1999).
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Often statistical analyses are given no more than perfunctory
acknowledgment by medical experts in courtroom proceedings in the
evaluation of risk assessment for sexual offenders. Nevertheless, it is of
paramount importance to possess an understanding of strengths and
weaknesses of some pivotal statistical terms such as reliability and validity,
the correlation coefficient (r), and the receiver operating characteristic
(ROC).
Webster's International Dictionary defines "reliability" as "the extent
to which an experiment, test, or measuring procedure yields the same result
on repeated trials," and, "reliability coefficient" as "a measure of the
accuracy of a test or measuring instrument obtained by measuring the same
individuals twice and computing the correlation of the two sets of
measures. '90 A more functional definition of reliability is the precision of a
measurement, as measured by the variance of repeated measurements of the
same object, where precision indicates the reproducibility of the
observations. As an example, an actuarial test such as RRASOR is
considered reliable if the same score is obtained for the same sex offender
on retesting.
In contrast, Webster's International Dictionary defines "valid" as
"sound" or "cogent" in applying to principles that possess "such force that
they compel acceptance."" Validity, in a mathematical context, refers in
particular to the degree of closeness by which iterated results approach the
correct result. Similarly, "validation" may be viewed as the act of testing
with a standard. Analogously, the gold standard for measuring validity or
"soundness" of risk assessment predictive measurements becomes the
actual obtained rate of recidivism (e.g., sexual). In the above example, the
RRASOR score for individuals is a valid prognosticator of recidivism if the
test accurately predicts their re-offenses.
Statistics generally are used to predict sexual recidivism through the
process of obtaining a retrospective measure of association between a given
factor (e.g., phallometrically measured sexual preference for children) and
the rate of re-offense in a sex offender population (e.g., child molesters).
The "correlation" or "tightness" of association between a risk factor and
rate of re-offense permits a statistical prediction of the likelihood
(probability) of re-offense for a given individual. "Correlation" may be
defined as the reciprocal or mutual relation in the occurrence of different

WEBSTER, supra note 55 at 1917.
Id. at 2350.
91.
Since enumeration of actual sexual reoffenses depends upon unreliable self92.
reports of offenders, it is practically difficult to validate tests for sexual recidivism.
90.
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structures, characteristics, or processes.9 3 The most common statistical
measure of association in the psychological literature between a risk factor
and the rate of recidivism is the "correlation coefficient," or "r" value.
"Correlation coefficient" is defined as "a number that serves to measure the
degree of correlation between two mathematical variables. 94
A correlation coefficient of zero (0) indicates no correlation or
association between the risk factor and rate of recidivism. The presence or
absence of a risk factor with a correlation coefficient of zero would have no
predictive value in assessing whether a particular sex offender would
recommit another crime. In contrast, if the correlation coefficient were one
(1.0) between the risk factor and rate of recidivism for a test population of
sex offenders, one might at least initially hypothesize a high probability
that the sex offender possessing that factor, who is now before the court,
would re-offend.95 One potential "fly in the ointment" of statistical logic
becomes apparent in this mathematical analysis: judging a sex offender's
statistical likelihood to re-offend exclusively based on an analysis of the
past recidivism of others appears facially inconsistent with an individual's
due process rights, wherein the legal standard for probable cause is that the
offender must be determined to be "more likely than not" to re-offend.
Nevertheless, statistical assessments, as one factor in an adjudicator's
evaluation of an offender's probability of re-offense, are integral to the
decision-making process.
As a crude approximation, recidivism rates for groups with and
without a particular risk factor may be calculated arithmetically by adding
or subtracting one-half the magnitude of the correlation coefficient
determined to the base rate.96 For example, if the base rate for sexual
recidivism is 0.15, and the correlation coefficient between phallometric
assessments of sexual preference for children and rate of recidivism is 0.20,
then having a high phallometric score yields a recidivism rate of 25%,
whereas a low phallometric score gives a rate of 5%. In this example, the
recidivism rate range is from 5 to 25%.
Receiver operating characteristic (ROC) computation is a vastly
superior statistical tool for predicting sexual recidivism, although this
method is mathematically more complex than calculation of correlation

93.
WEBSTER, supra note 55, at 511.
94.
Id.
95.
Note that a correlation coefficient of negative one (-1) means that the particular
risk factor has an inverse association with the recidivism rate.
96.
See D.P. Farrington & R. Loeber, RIOC and Phi as Measures of Predictive
Efficiency and Strength of Association in 2 x 2 Tables, 5 J. QUANTITATIVE CRIMINOLOGY
201 (1989).
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coefficients. 97 ROC analysis, originally developed in radar engineering
studies conducted during World War II, is now commonly used in
evaluation of clinical decisions." While ROC analysis has not yet been
used extensively in studies of sexual recidivism, this powerful analytical
tool should become of immeasurable value to evaluate the predictive
accuracy and validity of new testing procedures (e.g., RRASOR, Static-99,
SORAG), and to compare the performance of disparate types of predictive
judgments (e.g., clinical judgment compared to actuarial psychometric
analysis). Because psychiatric and psychological research aimed at risk
assessment predictions of the sexual and violent recidivism rates for sex
offenders is both time-consuming and costly, use of superior but more
complex statistical methods such as ROC analysis is justified to reach the
ultimate goal of increased reliability and perhaps validity of predictive
tests. 99 As a measure of predictive accuracy of recidivism rates, ROC
analysis is superior to correlation coefficients, percent correctly classified
in a 2 x 2 prediction table, and other commonly utilized statistical methods
because it provides a measure of accuracy that is independent of base rates
of recidivism.100 Robust ROC values remain constant even when base rates
and cut-off points between positive and negative scores change.
Furthermore, ROC analyses may be made nonparametrically, even with
groups exhibiting non-normal statistical distributions. lOl
Briefly, ROC analysis is a convenient means of assessing and
improving the prognostic performance of a diagnostic test that
distinguishes between untreated groups (e.g., high risk sex offenders) and
treated (e.g., rehabilitated sex offenders) groups in a population. 10 2 As with
correlation coefficients, a perfect diagnostic test indicator distinguishes
between the separate categories of untreated and treated groups, whereas a

James A. Hanley & Barbara J. McNeil, The Meaning and Use of the Area
97.
Under a Receiver Operating Characteristic(ROC) Curve, 143 RADIOLOGY 29 (1982).
See generally MILTON C. WEINSTEIN ET AL., CLINICAL DECISION ANALYSIS
98.
(1980).
99. John K. Hsiao et al., Diagnosing Diagnoses: Receiver Operating
CharacteristicsMethods and Psychiatry, 46 ARCHIVES GEN. PSYCHIATRY 664 (1989).
100.
Mamie E. Rice, & Grant T. Harris, Violent Recidivism: Assessing Predictive
Validity, 63 J. CONSULTING & CLINICAL PSYCHOL. 737 (1995); Ross J. Baldessarini et al.,
The Predictive Power of Diagnostic Tests and the Effect of Prevalence of Illness, 40
ARCHIVES GEN. PSYCHIATRY 569 (1983); John A. Swets, Indices of Discrimination or

DiagnosticAccuracy: Their ROC's and Implied Models, 99 PSYCHOL. BULL. 100 (1986).
101.
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Accuracy, 62 J. CONSULTING & CLINICAL PSYCHOL. 783 (1994).
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102.
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poor test cannot sufficiently discriminate between the two overlapping
groups. ROC curves for diagnostics tests are visual depictions of
sensitivity and specificity, and ROC curves are depicted in a graph where
true positive rates are plotted against false positive rates. The true positive
rate, or test sensitivity, is defined as the computed proportion of individuals
who both test positive (e.g., sex preference for children) and possess a
measured untreated disease trait (e.g., child molestation offenses). In
contrast, the false positive rate is the proportion of individuals who test
positive (e.g., sex preference for children), yet do not possess the trait (e.g.,
no child molestation offenses). Specificity, or the true negative rate (e.g.,
no preference for children and no re-offenses), is calculated by subtracting
the false positive rate from a numerical value of one.
A given diagnostic test possesses a cutoff point between positive and
negative scores, and this cutoff may be adjusted to optimize test sensitivity
and specificity. Sensitivity and specificity are inversely associated "mirrorimage" variables, as an increase in one is reflected by a decrease in the
other. Thus, test sensitivity may be increased by lowering the cut-off point.
In contrast, test specificity is increased by raising the cut-off point.
In ROC analysis, diagnostic test performance may be evaluated by
calculating the area under the curve (AUC).
A perfect test that
distinguishes completely between untreated (e.g., re-offending sex
offenders) and treated (e.g., rehabilitated sex offenders) groups has a
numerical AUC value of one. In contrast, a poor test with an AUC value of
0.5 possesses no better than a chance probability (i.e., 50-50 percent) of
distinguishing between groups. While tests with higher AUCs are
generally preferable to those with lower AUCs, the skilled evaluator may
sometimes choose a test with a lower AUC because it exhibits better
performance (i.e., sensitivity and specificity) in an isolated region of the
ROC curve. 103 Evaluators may observe that the standard error varies
inversely with the sample number and the AUC of the ROC, but the
standard error increases directly with increases in the base rate of
recidivism.'04
A more sophisticated use of ROC analysis is a comparison between
two or more psychological studies, permitting meta-analyses of predicted
rates of sexual recidivism and treatment successes. McClish reported
methods for combining ROC areas from several studies.' 0 5 ROC techniques

103.

See generally WEINSTEIN ET AL., supra note 99.
See generally JOHN A. SWETS & RONALD M. PICKETr, EVALUATION OF
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105.
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also permit comparison of tests differing in cost and accuracy to determine
whether increased accuracy justifies use of the more expensive test. For
example, ROC analyses may be used to compare two or more actuarial
tests (e.g., RRASOR and SORAG) with each other and also with a
clinician's scored judgment to determine which of these various predictors
of recidivism are most accurate and least costly.
Unexplored by many investigators, ROC analyses also possess the
statistical power to numerically account for complex policy considerations
that might well aid decision-makers in their decisions regarding the release
of a sexual offender by examining costs of false positive and false negative
errors resulting from certain policy determinations.106 One obvious cost of
false positive errors is that associated with recommitting non-reoffenders to
unwarranted continued detention. The societal costs of false positives are
enormous, both for sexual offenders and for state governments. For
example, costs of false positive errors resulting from unjust detention of a
nonreoffender might include administrative, financial and human libertyinterest costs associated with incarceration, civil commitment, treatment,
and loss of a productive wage-earning member of society.
As a case in point, California's cost for treating each sexually violent
predator is approximately $100,000 per year. Up to 1998, California had
spent $25 million a year on sexual offenders, and this figure is
increasing. 107 In 1997, the U.S. Department of Justice found that
approximately 234,000 sexual offenders were under the custody or care of
state correctional agencies, with approximately 60 percent under
community supervision under parole or probation. 10 A $30 billion federal
anti-crime measure, passed in 1994, requires convicted sex offenders to
report their locations regularly to state law enforcement officials for ten
years. Convicted sexually violent predators are required to verify their
locations quarterly for lifetime registration. Most significantly, police may
of the presence of registered sex offenders in their
alert communities
°9
neighborhoods.'
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The cost of false negative errors is similarly great, being associated
with release of sex offenders who continue to commit new sexual crimes.
Because most sex offenders are released to the community, public safety is
a primary consideration, as well as the cost of probation and monitoring
this population through registration, parole, and other means."°
Where policy makers determine that costs of false positive and
negative errors are equal, a graphical depiction of net cost versus selection
ratio or cut-off point yields a series of curves for different base rates.
These curves are determined by a minimization of both error types.
However, policy makers may decide that costs of false positive errors
outweigh costs of false negative errors. As relative false positive error
costs increase, the optimum cut-off points and selection ratios shift leftward
towards lower selection ratios." Alternatively, policy makers may
determine that costs of false negative errors outweigh costs of false positive
errors. Under this branch of the decision tree, graphical analysis yields cutoff points and selection ratios that move rightward towards higher selection
ratios.
H. EFFECT OF THE SEQUENCE OF EVALUATION UNDER SEX OFFENDER
STATUTES

Sexual offender commitment statutes, such as California's Sexual
Predator Act, provide four requirements for continued detention of an
inmate: 1) a history of sexual violence; 2) a current mental disorder or
defect; 3) a probability of commission of future sex offenses; and 4) a
connection between the third requirement and the first two criteria." 2 Most
courts would probably agree that the third requirement should be
dispositive in the decision-making process of whether to release an inmate
from detention. Nevertheless, after the judge or jury has heard expert
medical testimony regarding the first two criteria, the finder of fact may
already be predisposed toward a decision for continued recommitment.
This civil procedural sequence may be inconsistent with the constitutional
requirements of due process, because it may introduce bias resulting from
static factors (e.g., history, mental impairment) into a decision that should
consider primarily dynamic factors (e.g., treatment) of sexual recidivism.
Without adequate procedural safeguards, the risk of indefinite detention of

110.
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inmates in violation of their liberty interests is high. Legislative enactment
of revised sexual offender statutes may be recommended to address these
due process concerns.
IV.

CONSTITUTIONAL CONSIDERATIONS REGARDING TREATMENT FOR
CIVILLY COMMITTED SEXUAL OFFENDERS

Constitutional analyses of the right to treatment for individuals in
involuntary civil commitment, including sexual offenders, have generally
focused upon Eighth and Fourteenth Amendment considerations. Some
courts have utilized an Eighth Amendment justification that involuntary
commitment and the deprivation of treatment and cure of mental disorders
constitute cruel and unusual punishment." 3 Correspondingly, in Rouse v.
Cameron, one court acknowledged a constitutional right to treatment for
involuntarily committed mentally ill individuals.' 14 This court maintained
that under Eighth Amendment analysis, the objective of involuntary civil
commitment for such patients should be treatment rather than
punishment.'5
Similarly, the Supreme Court, in Robinson v. California,supported an
Eighth Amendment right to treatment for involuntarily confined patients
of us. ''l6
whose "sickness . . . make[s] them dangerous to the rest
However, the Court, in Estelle v. Gamble, while acknowledging an Eighth
Amendment right to treatment for prisoners "who cannot by reason of the
deprivation of liberty, care for himself,"'" 17 severely curtailed the
application of this constitutional principle. The Court maintained that
infringement of such rights occurs with a state's "deliberate indifference to
serious medical needs" because such indifference is "an unnecessarily and
wanton infliction of pain."" 8 Under this Supreme Court standard, failure
of a state to provide adequate treatment to prisoners, which should include

See John C. Roberts, Comment, Civil Restraint, Mental Illness & the Right to
113.
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Rouse v. Cameron, 373 F.2d 451, 452-56 (D.C. Cir. 1966).
114.
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115.
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involuntarily committed sexual offenders, would not offend the Eighth
Amendment provided that the state not intentionally or willfully withheld
treatment.
Since the Eighth Amendment provides little support for a sexual
offender's treatment, some jurisdictions may look to the Fourteenth
Amendment to justify a sexual offender's right to treatment. Under a
Fourteenth Amendment due process approach, circuits have held that
involuntary civil commitment constitutes a severe "curtailment of
liberty '' 19 and must include treatment to avoid infringement of an
individual's due process rights.1 20 The Fourth and Ninth Circuits have both
supported an involuntarily committed individual's due process right to
treatment. The Fourth Circuit, in Bowring v. Godwin, held that prisoners
with severe mental disorders must receive timely psychological or
psychiatric treatment to avoid substantial harm to prisoners resulting from
delay or denial of adequate care.1 21 Similarly, the Ninth Circuit, in
Ohlinger v. Watson, held that an involuntarily committed individual with a
mental disorder is constitutionally entitled to state-mandated treatment. 22
Moreover, a state's lack of funding or resources to support such programs
was insufficient justification to withhold such treatment.
However, other circuits have restricted an involuntarily committed
individual's right to treatment. For example, while the Tenth Circuit held
that a state is required to provide psychological or psychiatric care to
prisoners with mental illnesses, states may fulfill their treatment obligations
by instituting medical care that is merely reasonably calculated to meet the
general health needs of prisoners, rather than the specific needs of those
with mental illness.124 Although the First Circuit generally supported a
committed mentally disordered individual's right to treatment, it utilized a
balancing test to weigh the interests of the mentally ill in receiving
physician-recommended
treatment against hospital administrators'
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institutional concerns25to determine whether a given individual would be

entitled to treatment.1

The due process clause of the Fourteenth Amendment requires that no
person be deprived of "life, liberty, or property without due process of
law."'126 It protects the government from infringing on the liberty interests
27
physical restraint.
of individuals including provision of freedom from
The United States Supreme Court has declined to address the issue of
whether involuntarily committed individuals are entitled to a right to
treatment under the Fourteenth Amendment's due process clause. In
O'Connorv. Donaldson, the Court held that while states were required to
release involuntarily civilly committed mentally ill persons from
confinement who posed no danger to society, 128 the Court did not reach the
right to treatment issue. 129 Similarly, the Court's opinions in Addison v.
Texas130 and Youngberg v. Romeo,' 31 both involving involuntarily
committed individuals, shed no light on whether such individuals are
constitutionally entitled to treatment. In the absence of Supreme Court
direction, regional circuits will be responsible for establishing
constitutional principles in their respective jurisdictions.
V.

CONCLUSION: UNTANGLING THE TANGLED WEB

Therapeutic jurisprudence is a recently developed model that analyzes
the role of the law as therapeutic agent, in full recognition that the justice
system, with its rule (e.g., substantive, procedural) and varying roles of
participating legal actors (e.g., judges, lawyers), may exert either
therapeutic or anti-therapeutic results upon individuals with mental
disabilities. 132 The therapeutic jurisprudential model may be utilized
regarding the decision to recommit sexual offenders as a theoretical
approach to aid in "untangling the tangled web" of misconceptions,
fallacies, and pitfalls in this complex field of law. Consistent with this
approach, sexual offenders, involuntarily held under civil commitment
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statutes, should be entitled to treatment under the rubric of the United
States Constitution. While the Supreme Court has declined certiorari to
directly address this issue, the Fourth and Ninth Circuits have supported a
Fourteenth Amendment due process right to treatment for involuntarily
committed individuals with mental disorders, consistent with therapeutic
jurisprudential principles.
Once a sexual offender has been provided with treatment, decisionmakers are faced with two difficult choices regarding whether to release the
individual to society or, alternatively, to recommit him or her for another
term. Under Fourteenth Amendment analysis, adjudicators balance the
individual's liberty interests against society's interest in public safety.
However, decision-makers might benefit by familiarity with the common
fallacies and misconceptions in this complex area of law and the corrective
concepts presented.
First, adjudicators should take cognizance of the fact that documented
base rates for sexual recidivism are reported to be between 10% and 15%
over a five year period. After obtaining statistical background information
correlating risk factors with recidivism for all -sex offenders obtained from
expert testimony, meta-analyses or other sources, decision-makers can then
focus their inquiry on whether the particular individual before the court, in
light of current dynamic and static predictors, is likely to reoffend. Since
only dynamic factors are changeable with treatment, due process requires
that the adjudicator consider both dynamic and static factors in evaluations.
Otherwise, the unfortunate consequence might be that indeterminate civil
commitment sentences would be imposed solely based upon static factors
(e.g., past criminal record), risking violations of an individual's Fourteenth
Amendment liberty protections and potential appellate court reversal.
Second, adjudicators might consider rejection of categorical
arguments that treatment for sexual offenders has been proven to be
ineffective, since current research, utilizing more sophisticated statistical
designs (e.g., ROC area) and dynamic factor analyses are yielding positive
correlations between treatment and reduction of sexual recidivism. Third,
decision-makers should ensure that clinicians use risk assessments guided
by review of a standardized list of risk factors prior to issuance of their
clinical judgments to avoid undue reliance on expert clinical testimony and
opinions. This strategy is advisable in view of Quinsey and Ambtman
studies that reported that clinical judgments are no more accurate than
those of educated laypersons in predictions of recidivism.
Fourth, decision-makers should avoid the common pitfall of the
simple addition of clinical judgment to actuarial instrument (e.g.,
RRASOR, Stat-99, SORAG, VRAG) scores to prevent "double-weighting"
of risk factors in assessments. Fifth, adjudicators should recognize that the
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statutory language and construction of a state's Sexually Violent Predator
statute may itself function to inequitably bias decision-makers (e.g., juries,
experts) towards conclusions to recommit. For example, the court should
be cognizant of the detrimental effect upon an individual's due process
rights of the emotionally-charged statutory language in the term, "sexually
violent predator," and the statute's "upside-down" mandate to first consider
an individual's past history and mental disorder before considering
predictors of reoffense. Such adjudicator awareness might serve to ensure
preservation of constitutional rights.
In our attempts to "untangle the tangled web" surrounding this issue
of recommitment decisions for sexual offenders, rather than obtaining
definitive answers to questions regarding predictions of sexual recidivism
for an individual sexual offender appearing before the court, we may find
ourselves further enmeshed in a web of new questions and inquiries for
future scientific investigation. Thus, the imperative future challenge for the
scientific, medical, and legal community is to obtain a greater, enlightened
understanding of the outstanding major issues involved in risk assessment
for sexual offenders and to structure probative new research to obtain
definitive answers to some of the many elusive questions confronting this
complex area of law.

